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Memorandum 94-50

Administrative Adjudication:
Choice of Drafts for Recommendation to Legislature

The first part of this memorandum presents for Commission decision a

choice of drafts for the Commission’s recommendation to the Legislature on

administrative adjudication. The second part discusses specific issues in

administrative adjudication that have been raised concerning the drafts. The

third part discusses matters that concern only the existing Administrative

Procedure Act (which would be preserved intact as part of the proposed

alternate draft).

CHOICE OF DRAFTS

Attached to this memorandum are the two drafts:

(1) A comprehensive revision based on the Commission’s July 1994

revised tentative recommendation, incorporating decisions made at the

Commission’s September meeting. The comprehensive revision provides

default rules to govern administrative adjudication by all state agencies. A

state agency could adopt a special hearing procedure for its adjudicative

proceedings (except where the proceeding is conducted by the Office of

Administrative Hearings). Adoption of a special hearing procedure would be

by regulation and the procedure would be subject to fundamental due process

and public policy requirements such as separation of functions and

prohibition of ex parte communications.

(2) An alternate draft that is more narrowly focused, leaving existing state

agency hearing procedures fundamentally unaltered. The more narrow

approach is drawn from the revised tentative recommendation, along the

lines suggested by the Attorney General. It modernizes the formal hearing

procedure (existing Administrative Procedure Act) in a number of respects, it

makes available added flexibility for the hearings of all state agencies (e.g.,

alternative dispute resolution), and it superimposes fundamental due process

and public policy requirements on all agency proceedings in the form of an

“administrative adjudication bill of rights”.
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Development of Alternate Draft

Probably two-thirds of the comprehensive revision survives intact in the

alternate draft. Such matters as application of the statute, alternative dispute

resolution, ex parte communications, separation of functions, precedent

decisions, language assistance, informal hearing procedure, subpoenas,

enforcement of orders and sanctions, emergency decision procedure,

declaratory decision procedure, and conversion of proceedings are preserved

wholesale in the alternate draft. It is the procedural detail of pleadings,

discovery, prehearing conference, evidence, initial decision, agency review,

and the like, that is omitted from the draft, leaving an agency’s basic hearing

procedures in place.

In deriving the alternate draft from the comprehensive revision, the staff

made a number of close judgment calls as to which provisions were strictly

procedural and should be omitted or limited to the formal hearing procedure

and which provisions were of such magnitude that they ought to be applied

across the board to all state agency adjudicative proceedings. The staff’s bias in

close cases ordinarily was to omit the provision or limit its application,

consistent with the purpose of the alternate draft to provide minimal impact

on existing state adjudicative procedures. For example, the material on

representation of parties is absent from the alternate draft, along with most of

the evidentiary rules.

The alternate draft also presented an organizational challenge, since one

object of the alternate draft is to leave existing procedures (including section

numbers) untouched to the extent practical. We have done this by leaving the

existing administrative adjudication chapter in place (the “formal hearing

procedure”), and adding immediately before it a chapter of general provisions

applicable to all agency hearings. This structure lacks the organizational

flexibility we need for the most logical groupings of provisions, but the staff

believes it is manageable.

In putting together the alternate draft, the staff fixed a few inconsistencies

and ambiguities carried over from the comprehensive revision. If the

Commission decides to go with the comprehensive revision rather than the

alternate draft, we will need to ferret out the corrections and improvements

made in the alternate draft and incorporate them in the comprehensive

revision.

A few specifics the staff would like to note about the alternate draft:
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(1) The administrative adjudication bill of rights eliminates the “right to

present and rebut evidence”, since this is inherent in the concept of an

evidentiary hearing. Observe that “notice and an opportunity to be heard”

also is not expressly stated, even though this is fundamental to due process of

law.

(2) The requirement that the agency make available a copy of its hearing

procedure is elevated to the bill of rights.

(3) The “great weight” requirement for credibility determinations of the

presiding officer has been relocated from Code of Civil Procedure Section

1094.5 to the bill of rights.

(4) Previous versions of the statute have stated that a contrary express

statute applicable to an agency’s proceeding controls over the general

provisions of the Administrative Procedure Act. Consistent with the

objective to leave agency procedures basically unimpaired, this concept has

been softened in the alternate draft to provide that “conflicting or

inconsistent” express agency procedure provisions prevail. This eases

substantially the conforming revision problem discussed below.

(5) The alternate draft makes clear that an agency’s basic procedure

controls, but where there is no procedure provided, it may use the

adjudication provisions of the Administrative Procedure Act. No

implementing regulations are necessary.

Commentary on the Choice Between Drafts

The reason the Commission decided to develop an alternate draft is that

the comprehensive revision, while it addresses the substantive concerns of

most of the agencies, continues to arouse substantial opposition due to the

implementation costs. Under the comprehensive revision agencies would

have to review the new law and their existing procedures. If an agency wishes

to preserve its existing procedure (and it is apparent that most will), it must

go through a rulemaking process to do so. The agencies indicate that it will be

a substantial burden on them, particularly with their limited resources due to

budget reductions, to go through this exercise merely to end up exactly where

they are now in terms of their adjudicatory procedures.

In the staff’s opinion, the best case that can be made for the comprehensive

revision approach was set out in the letter from Frederic Woocher of Santa

Monica, distributed at the last Commission meeting.
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We are writing to express our support for the tentative
recommendation for Administrative Procedure Reform
currently circulated by the Law Revision Commission. Our law
firm practices extensively in the area of administrative law.
Although we have represented both state administrative
agencies themselves and clients appearing before various
agencies, we write to you today purely on our own behalf and as
private attorneys knowledgeable in this field of the law.

We firmly believe that the statute presently proposed would
constitute a real advance in administrative justice. We are aware
that the Attorney General and many agencies have expressed
opposition to the recommendation, but we believe that the
private Bar also should be heard from. We believe this proposal
provides a historic opportunity to modernize California's
administrative law.

To our knowledge, all other states and the federal
government have an APA that applies to all agency
adjudication. California's APA is antiquated and applies only to
a small percentage of agency adjudications.

The Commission's tentative recommendation would impose
minimal due process standards, such as separation of functions
and a prohibition against ex parte contacts. It would make
alternate dispute resolution available at every agency. It would
permit informal procedures instead of unnecessary formal
procedures in every case. It would provide for many economies
in adjudication, such as improved use of electronic
communication, and greater delegation to ALJs, and resolution
of discovery disputes at the agency level instead of in court. It
would make precedential decisions publicly available. And it
would ensure that the procedures of every agency would be set
forth in generally accessible regulations instead of the present
situation in which the procedures are often known only to that
agency's staff and to a handful of specialists.

The only serious objections that have been raised to the new
law are that it would require agencies to go through a
rulemaking proceeding in order to adopt special hearing
procedures that depart from the default provisions in the Act.
This would concededly impose a one-time cost on many
agencies experiencing budget problems. But the tentative draft
takes numerous steps to simplify this rulemaking process and
gives agencies a long period of time in which to adopt
regulations. We believe that this modest, one-time-only
investment in rulemaking would be well worth the cost. All
transitions have costs; if we thought only of the costs of change,
we would never make any advances.
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I hope the Commission will consider our views seriously.
The tentative recommendations are too valuable in the long run
to be jettisoned now. Thank you very much for the opportunity
to submit our comments.

Despite the power of this argument, the staff does not believe it is

sufficiently powerful to overcome the substantial agency opposition that will

be vigorously advocated in the Legislature and the Governor’s office. The

agency opposition, based on the transitional costs (including litigation costs in

clarifying the meaning and application of new rules, as well as initial

implementation costs), will be effective. Unless very strong private sector

support and advocacy for the comprehensive revision is forthcoming, in the

staff’s opinion it will be difficult to obtain enactment of it.

The Commission decided at the September meeting to test whether or not

strong private sector support will be forthcoming. Steps taken to alert private

sector representatives to the decision on this matter and to determine the

extent of private sector support include, in addition to the press releases and

notices in the California Notice Register that have appeared periodically:

(1) Interest groups. The staff has given talks on this project at various

administrative law forums, encouraging private sector input. Professor

Asimow has published a short article in the California Notice Register

alerting readers to the decision on this issue. And persons and agencies

involved in this project have alerted their contacts and constituents about it.

As a result of these contacts we have received inquiries from a number of

sources, including organizations of peace officers, consulting engineers,

physicians and dentists, state employees, legal services, and automobile

association.

(2) Private bar. The staff has met with local and state bar groups and

informed them of the issues. Groups known to be looking at this include the

Los Angeles County Bar Governmental Law Section, the State Bar Litigation

Section, and the State Bar Committee on Administration of Justice.

(3) Legislative activity. The staff has taken steps to obtain a preprint bill of

the comprehensive revision, to make available the text of the Commission’s

report on the comprehensive revision in the legislative data base, and to

obtain an interim or informational hearing on the comprehensive revision.

Unfortunately, things are moving slowly on the legislative front due to a

number of factors, including legislative member and staff involvement in the
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electoral process, and we may not generate much input through these sources

before the matter comes before the Commission.

We will supplement this memorandum with any correspondence

received on the issue. It is quite possible, however, that the interests of the

major trade associations and lobbying groups will be aligned with the agencies

on this matter. If the members of an interest group appear regularly before a

particular agency and are familiar and comfortable with the details and quirks

of that agency’s procedure, there will be little inclination to tamper with the

basic procedure in what is essentially a specialty area. The main impetus for

uniformity is likely to come from lawyers in general practice or

administrative practice generally.

Staff Opinion

The staff believes the alternate draft is preferable to the comprehensive

revision. The alternate draft preserves all the most important substantive

changes from the comprehensive draft, including not only the

“administrative adjudication bill of rights” applicable to all proceedings but

also the flexibility enhancing options such as alternative dispute resolution

and informal hearing procedure. What the alternate draft lacks is a basic

detailed default hearing procedure that would apply unless an agency adopts a

special hearing procedure.

The staff believes that this is not a great loss. In theory the existence of a

default procedure, and the disincentive of an agency having to adopt a

regulation to preserve its special hearing procedure, should provide a gentle

impetus towards our desired goal of uniformity of hearing procedure. But the

substantial resistance to any change displayed by the agencies leads the staff to

conclude that any substantial movement towards uniformity is illusory. If the

comprehensive revision is adopted, as a practical matter most if not all

agencies will adopt a regulation preserving their existing special hearing

procedures rather than learning to live with a new procedure. The perceived

benefits of requiring agencies to reconfirm their existing procedures through

the rulemaking process will be rather intangible compared to the burden

imposed on all agencies to go through the process only to end up exactly

where they are now.

The comprehensive revision does not offer the special hearing procedure

option to agencies currently governed by the Administrative Procedure Act.
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Granted, the comprehensive revision is based on the existing APA. However,

it uses new terminology, changes some time limits, alters some procedures,

etc., in the effort to provide a broad-based universal statute that can work for

all agencies (but that in fact will be little used by the other agencies). So, while

the other agencies opt out, existing APA agencies will have to cope with new

provisions, including disputes over interpretation, for no real reason.

This, to the staff, argues for leaving existing basic hearing procedures

intact, and simply imposing on them the fundamental due process and public

policy requirements of the bill of rights and liberalizing them by offering the

options of alternative dispute resolution, informal hearing procedures, and

the like. In other words, this argues for the alternate draft.

There are other reasons, both legal and political, the staff favors the

alternate draft over the comprehensive revision.

From a legal perspective, the staff believes the alternate draft is cleaner and

clearer in its operation. It superimposes the many policy provisions on

existing hearing procedures in a way that does not basically alter the

procedures. The comprehensive revision seeks to provide a new hearing

procedure that, because it attempts to make one size fit all, contains

ambiguities and is confusing at points.

The most significant legal problem presented by the comprehensive

revision is one the staff is still grappling with and the Commission has yet to

deal with — the problem of conforming revisions. Under the comprehensive

revision the basic hearing procedures apply to all agency hearings except to

the extent a special statute applicable to an agency provides a different rule.

The number of special statutes applicable to agencies is huge, and in many

cases it is not clear whether the special statute is contradictory and, if so, how

the general hearing procedure is to be modified to accommodate the special

statute. The staff believes that if we proceed with the comprehensive

revision, we will need to address this problem rather than leave it to the

courts to figure out. We are still in the process of reviewing the hundreds of

statutes that present issues of this sort.

The alternate draft does not create these legal problems, since it leaves the

existing hearing procedures intact and does not try to fundamentally alter

them. There may be a few instances where there are inconsistencies created by

the alternate draft (e.g., the alternate draft includes ex parte prohibitions

whereas a special statute applicable to the agency has a somewhat different ex
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parte prohibition), but these are minimal compared to the monumental

problems created by the comprehensive revision. Consistent with the thrust

of the alternate draft to keep existing hearing procedures intact, we have

designed the alternate draft so that it is subordinate to “conflicting or

inconsistent” provisions (rather than “contrary” provisions) in the few cases

where a conflict or inconsistency exists.

There are also political advantages to the alternate draft. It eliminates the

main argument against the comprehensive revision — the transitional cost

of implementation — since it leaves existing procedures in place. This does

not necessarily mean that agencies opposed to the comprehensive revision

will support the alternate draft, although it is possible some will. But it

should reduce the opposition.

In addition, the alternate draft cleanly and clearly indicates the changes

being made in adjudicative procedure. The issues are crystallized and not

buried in details of procedural change. Legislative committees will be able to

understand the issues better and react to opposition on the basis of the issues

presented.

The alternate draft will reduce agency opposition without, the staff

believes, losing the little private sector support that has been expressed for the

comprehensive revision. While we have made a concerted effort to stimulate

commentary from the private sector, the response so far has been

disappointing. Whether our recent efforts will generate a groundswell of

popular support for the comprehensive revision remains to be seen.

In any case, the staff believes the alternate draft is preferable to the

comprehensive revision on a number of other grounds, and it would take

unusual and overwhelming private sector input to convince us otherwise.

The staff suggests that the Commission recommend the alternate draft, rather

than the comprehensive revision, to the Governor and Legislature.

SPECIFIC ISSUES IN ADMINISTRATIVE ADJUDICATION

This part of the memorandum discusses specific issues in administrative

adjudication that have been raised by Commissioners or staff, or that have

been raised in communications to the Commission or staff. Attached to the

memorandum are letters from J. Anne Rawlins of Sacramento (Exhibit pp. 1-

3), Casey L. Young of the state Department of Industrial Relations, Division of
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Workers’ Compensation (Exhibit pp. 4-10), and Karl Engeman of the Office of

Administrative Hearings (Exhibit pp. 11-17).

The issues discussed in this part apply to both the comprehensive revision

and the alternate draft. Issues that relate only to proceedings under the

existing Administrative Procedure Act (which would be preserved in the

alternate draft) are discussed in a later part of this memorandum.

The staff plans to raise only bulleted [•] items at the meeting. A

Commissioner or interested person who wishes to discuss an unbulleted item

should plan to raise the issue at the meeting.

• Exemption Requests

The Commission has received new exemption requests from the

following agencies:

Department of Industrial Relations, Division of Workers’
Compensation (Exhibit pp. 4-10)

State Personnel Board (Memorandum 94-45)

The Commission has also received renewed exemption requests from the

following agencies:

Agricultural Labor Relations Board (Memorandum 94-45)
Public Employment Relations Board (Memorandum 94-45)
Occupational Safety and Health Appeals Board

(Memorandum 94-45)

Each of these requests is based upon the fact that the agency is a neutral

body hearing disputes to which it not a party (making irrelevant much of the

proposed law designed to ensure neutrality of the hearing officer), that the

agency’s hearings already are governed by a complete and comprehensive

statutory and regulatory hearing procedure, that the procedure already

satisfies most or all of the due process and public policy requirements the

Commission’s recommendation would mandate, that the agency would have

to expend valuable resources going through the exercise of adopting a special

hearing procedure with the net result that it ends up with exactly what it has

now, and that the major lasting effect of subjecting the agency to the proposed

law will be continuing uncertainty and ongoing litigation over whether the

agency’s procedure precisely satisfies all the specifics of the due process and

public policy requirements of the proposed law.
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It was concerns such as these that prompted the Commission to explore

the alternate draft that leaves agency procedures alone, giving agencies the

option of using some of the flexibility-enhancing provisions of the proposed

law and subjecting the agencies only to the “administrative adjudication bill

of rights” provisions. The alternate approach addresses most of the concerns

of the agencies, although there still might be a question of whether an

agency’s statutory procedure is consistent with the bill of rights. But we have

dealt with this problem in the alternate draft by providing that, to the extent

an agency’s statutory procedure conflicts or is inconsistent with the proposed

law, the agency’s statute prevails.

To further allay these concerns, the staff suggests the Commission

consider adding a rule of substantial compliance. This could be along the

following lines:

§ 11425.10. Administrative adjudication bill of rights
11425.10. (a) The governing procedure by which an agency

conducts an adjudicative proceeding is subject to all of the
following requirements:

(1) The agency shall make available a copy of the governing
procedure to the person to which the agency action is directed.

(2) The hearing shall be open to public observation as
provided in Section 11425.20 (open hearings).

(3) The adjudicatory function shall be separated from the
investigative, prosecutorial, and advocacy functions within the
agency as provided in Section 11425.30 (separation of functions).

(4) The presiding officer is subject to disqualification for bias,
prejudice, or interest as provided in Section 11425.40
(disqualification of presiding officer for bias, prejudice, or
interest).

(5) The decision shall be in writing, be based on the record,
and include a statement of the factual and legal basis of the
decision as provided in Section 11425.50 (decision).

(6) A decision may not be relied on as precedent unless the
agency designates and indexes the decision as precedent as
provided in Section 11425.60 (precedent decisions).

(7) Ex parte communications shall be restricted as provided in
Article 7 (commencing with Section 11430.10) (ex parte
communications).

(8) The agency shall make available language assistance as
provided in Section 11018 or in Article 8 (commencing with
Section 11435.05) (language assistance).

(b) The governing procedure by which an agency conducts an
adjudicative proceeding may include provisions equivalent to,
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or more protective of the rights of parties than, the requirements
of this section.

(c) The governing procedure by which an agency conducts an
adjudicative proceeding may include provisions less protective
of the rights of the parties than the requirements of this section
if the provisions (i) are in effect on the operative date of this
section, (ii) serve the same functions as the requirements of this
section, and (iii) substantially protect the rights of the parties
intended to be protected by the requirements of this section.

Comment. Subdivision (c) adds a rule of substantial
compliance for existing agency procedures. It should be noted
that the requirements of this section may be overridden by a
conflicting or inconsistent statute. Section 11415.20 (conflicting
express statute controls).

Statute of Limitations for Commencing Administrative Proceeding

Ms. Rawlins suggests that there be a limitation period after a complaint is

filed during which an agency must initiate proceedings against a licensee. She

notes that investigations may continue for years. “I have found

administrative law judges exceedingly reluctant to dismiss on the grounds of

laches or to accept a corresponding statute of limitations applicable in a civil

proceeding.” Exhibit p. 2.

The Commission has considered such a suggestion before and declined to

act on it. Statutes of limitations are substantive in nature and a study of them

would go far beyond the scope of this study relating to the administrative

hearing process.

Responsive Pleading (Comp. Rev. § 642.250; Alt. Draft § 11506)

The time for filing a response to the agency’s initial pleading under both

existing law and the proposed revision is 15 days. Ms. Rawlins believes this

should be increased to 30 days corresponding with civil practice. “It has been

my experience that 15 days limitation may result in the respondent being

unable to obtain legal advice within this time frame.” Exhibit p. 2. She points

out the added difficulty where the respondent is located outside California.

With respect to the outside of California problem, the Commission’s draft

extends time for service by mail. With respect to the general 15 day limitation,

the Commission has considered this matter and concluded that to lengthen

the response time will create problems for many agencies where a quick
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resolution is mandated by state law or federal funding. The staff recommends

no change in the responsive pleading time.

•Consolidation and Severance (Comp. Rev. § 648.120; Alt. Draft § 11507.3)

This provision would allow the agency or the administrative law judge to

order consolidation or severance. In case of conflicting orders, the agency’s

order controls.

OAH is concerned that “the agency might consolidate a case and thereafter

(which has occurred in our cases), one of the parties persuades the ALJ that

prejudice to his or her right to a fair trial outweighs the economies achieved

through consolidation.” Exhibit p. 14.

The staff thinks this is a good point. We would revise the provision to

read: “The administrative law judge may reverse an order of the agency or

judge under this section on a determination that the consolidation or

severance will substantially prejudice the rights of a party.”

Change of Venue (Comp. Rev. § 642.350; Alt. Draft § 11508)

OAH would like to see statutory standards for change of venue that “focus

on a necessary balance between convenience of the parties against the cost to

the agency of relocating the site.” Exhibit p. 14.

The Comment mentions the convenience of witnesses and ends of justice.

The staff is concerned about codifying specific standards when there may be

other relevant considerations that should enter a decision on change of

venue. The staff would add the factors suggested by OAH in the Comment:

This section codifies practice authorizing a motion for change
of venue. See 1 Ogden, California Public Agency Practice §
33.02[4][d] (1991). Grounds for change of venue include selection
of an improper county and promotion of convenience of
witnesses and ends of justice. Cf. Code Civ. Proc. § 397. In
making a change of venue determination the administrative
law judge may weigh the detriment to the moving party of the
initial location against the cost to the agency and other parties of
relocating the site. Failure to move for a change in the place of
the hearing within the 10 day period waives the right to object to
the place of the hearing.

• Prehearing Conference (Comp. Rev. § 646.110; Alt. Draft § 11511.5)

The revision of the prehearing conference procedure authorizes the

presiding officer to convert the hearing to an informal hearing at the
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conference. This is strongly opposed by OAH. “There is no practical way the

parties can prepare for this possibility without needless expenditure of time

and money to prepare an informal case for each prehearing conference.”

Exhibit p. 14.

The staff believes OAH has put its finger on an internal inconsistency in

the draft. On the one hand, the draft implies that the prehearing conference

can be converted into an informal hearing; this is consistent with the origin

of this provision in the 1981 Model State APA. On the other hand, the draft

suggests that the prehearing conference merely determines that an informal

hearing is appropriate for the dispute, and the actual hearing will occur

sometime in the future.

The staff believes the prehearing conference is not an appropriate forum

for an informal hearing absent the consent of the parties and would revise

the draft consistent with this approach:

11511.5. (a) On motion of a party or by order of an
administrative law judge, the administrative law judge may
conduct a prehearing conference. The administrative law judge
shall set the time and place for the prehearing conference, and
shall give reasonable written notice to all parties. The notice
shall inform the parties that at the prehearing conference the
proceeding may be converted into an informal hearing for
disposition of the matter.

(b) The prehearing conference may deal with one or more of
the following matters:

(1) Exploration of settlement possibilities.
(2) Preparation of stipulations.
(3) Clarification of issues.
(4) Rulings on identity and limitation of the number of

witnesses.
(5) Objections to proffers of evidence.
(6) Order of presentation of evidence and cross-examination.
(7) Rulings regarding issuance of subpoenas and protective

orders.
(8) Schedules for the submission of written briefs and

schedules for the commencement and conduct of the hearing.
(9) Objections to use of the informal hearing procedure.
(10) Exchange of witness lists and of exhibits or documents to

be offered in evidence at the hearing.
(11) Motions for intervention.
(12) Exploration of the possibility of using the informal

hearing procedure provided in Article 10 (commencing with
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Section 11445.10) of, or alternative dispute resolution provided
in Article 5 (commencing with Section 11420.10) of , Chapter 4.5.

(13) Any other matters as shall promote the orderly and
prompt conduct of the hearing.

(c) The presiding officer may conduct all or part of the
prehearing conference by telephone, television, or other
electronic means if each participant in the conference has an
opportunity to participate in and to hear the entire proceeding
while it is taking place.

(d) At the prehearing conference the proceeding may be
converted into either of the following with the consent of the
parties :

(1) An informal hearing for disposition of the matter
provided in Article 10 (commencing with Section 11445.10) of
Chapter 4.5. The notice of the informal hearing shall state the
date of the hearing.

(2) A proceeding for alternative dispute resolution provided
in Article 5 (commencing with Section 11420.10) of Chapter 4.5.

(e) The administrative law judge shall issue a prehearing
order incorporating the matters determined at the prehearing
conference. The administrative law judge may direct one or
more of the parties to prepare a prehearing order.

Permissible Ex Parte Communications Generally (Comp. Rev. § 643.420; Alt.

Draft § 11430.20)

The prohibition on ex parte communications does not extend to a matter

of procedure or practice that is not in controversy. OAH is concerned that it is

not sufficiently clear that this exception extends to a continuance request.

Under existing law OAH “can deal separately with the requestor of a

continuance and then call the opponent and elicit his or her response

without the hassle of setting up a conference call which is difficult in the

proverbial 11th hour when these requests are typically received.” Exhibit p. 12.

The staff would make this matter clear by revising the draft to provide that

an ex parte communication is permissible if the communication “concerns a

matter of procedure or practice , including a request for a continuance, that is

not in controversy.”

• Permissible Ex Parte Communications From Agency Personnel (Comp. Rev.

§ 643.430; Alt. Draft § 11430.30)

At the September meeting the Commission made the following change:
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A communication otherwise prohibited by [statute] from an
employee or representative of an agency that is a party to the
presiding officer is permissible in any of the following
circumstances:

(a) The communication is for the purpose of assistance and
advice to the presiding officer from a person who has not served
as investigator, prosecutor, or advocate in the proceeding or its
pre-adjudicative stage. An assistant or advisor shall not receive
ex parte communications of a type the presiding officer would be
prohibited from receiving, or furnish, augment, diminish, or
modify the evidence in the record.

The Commission asked that this matter be returned for review before

submission to the Legislature.

This change was prompted by concern that the provision could impair the

hearing operations of a small agency. In many agencies the chief counsel

must make prosecution decisions, may receive ex parte communications, and

must also supervise the presiding officer.

• Ex Parte Communications Between Presiding Officer and Agency Head

(Comp. Rev. § 649.260; Alt. Draft § 11430.80)

The Commission requested further study of the issue of communications

between the presiding officer and agency head. The considerations may vary

depending on the organizational relationship between the presiding officer

and agency head. The staff sees three functionally different but common

situations: (1) the presiding officer is employed by the prosecuting agency, the

head of which makes the final decision (non-OAH hearings); (2) the presiding

officer is employed by a nonprosecuting agency, the head of which makes the

final decision (appeals board hearings); and (3) the presiding officer is

employed by a nonprosecuting agency, the final decision being made by the

head of the prosecuting agency (OAH hearings).

The risk of improper communications between the presiding officer and

the agency head is probably least in scenario (2), where both actors are neutral,

and greatest in scenario (3) where the agency head has no control over the

presiding officer. It can also be argued that, regardless of the risk of the agency

head attempting to influence the presiding officer, the presiding officer

should at least be allowed to explain the context of the decision to the agency

head. I.e., it may be desirable to restrict communications from the agency head
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to the presiding officer but allow them from the presiding officer to the

agency head.

The staff believes ex parte communications should be prohibited both

directions, and in all scenarios. The agency head should not be instructing the

presiding officer how to rule even in the case where the hearing agency is a

neutral appeals board; even an appeals board may have an agenda it is

pushing or may have received communications and improperly seeks to pass

them on to the presiding officer. And to allow the presiding officer to

supplement the proposed decision for the benefit of the agency head, in any

scenario, destroys the concept of a decision based on the record. The decision

of the agency head should be based on the record and not on off-the-record

discussions from which the parties are excluded:

(a) There shall be no communication, direct or indirect,
regarding any issue in the proceeding, between the presiding
officer and the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated.

(b) This section does not apply where the agency head or
other person or body to which the power to hear or decide in the
proceeding is delegated serves as both presiding officer and
agency head.

• Hearing by Electronic Means (Comp. Rev. §  648.150; Alt. Draft § 11440.30)

The draft permits the presiding officer to conduct the hearing

telephonically or by other electronic means, provided the participants have

an opportunity to hear the proceeding, observe exhibits, and participate. The

presiding officer may not conduct the hearing by electronic means if the

determination will be based substantially on credibility of a witness and the

electronic proceeding will impair a proper determination of credibility.

OAH sees this as a major change in the traditional right of confrontation

absent a waiver. Moreover, it requires a subjective determination of the

presiding officer made before  the case is heard. OAH would prefer that a

waiver be obtained in cases conducted by it.

This concern may be more apt for the types of formal prosecutorial

hearings conducted by OAH than for other types of hearings. We could add a

provision to Section 11512(d) (formal hearing) that “Notwithstanding Section

11440.30 (hearing by electronic means), the hearing may not be conducted by

telephone, television, or other electronic means if a party objects.”
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Testimony of Respondent (Comp. Rev. § 648.320; Alt. Draft § 11513)

Existing law provides that, “If respondent does not testify in his or her

own behalf he or she may be called and examined as if under cross-

examination.” This provision has been interpreted to mean that the agency

must rest its case temporarily to allow the respondent to present its case and,

if the respondent does not testify, the agency may reopen its case and call the

respondent as a witness.

OAH states that this provision, which precludes the agency from calling

the respondent in its case in chief, is “archaic, inefficient, and may encourage

the presentation of false testimony.” Exhibit p. 15. The Commission has

previously decided to preserve this provision. The staff is not suggesting

reconsideration but thinks the Commission should be aware of this concern.

Admissibility of Evidence (Comp. Rev. § 648.410; Alt. Draft § 11513)

OAH suggests the basic admissibility rules be clarified, presumably along

the following lines:

The hearing need not be conducted according to technical
rules relating to evidence and witnesses, except as hereinafter
provided. Any relevant evidence shall be admitted if . If a
common law or statutory rule would make improper the
admission of the evidence over objection in a civil action, the
evidence shall be admitted if it is the sort of evidence on which
responsible persons are accustomed to rely in the conduct of
serious affairs , regardless of the existence of any common law or
statutory rule which might make improper the admission of the
evidence over objection in civil actions . Hearsay evidence may
be used for the purpose of supplementing or explaining other
evidence but shall not be sufficient in itself to support a finding
unless it would be admissible over objection in civil actions. The
rules of privilege shall be effective to the extent that they are
otherwise required by statute to be recognized at the hearing, and
irrelevant and unduly repetitious evidence shall be excluded.

In other words, the limitation of “the sort of evidence on which responsible

persons are accustomed to rely in the conduct of serious affairs” would be a

substitute standard where a technical rule of evidence would otherwise apply,

but would not be a general limitation on the admissibility of evidence. OAH

notes that this question of interpretation has long been a source of confusion

among lawyers.
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The staff’s admittedly perfunctory research into this issue indicates a

legislative intent to make “the sort of evidence on which responsible persons

are accustomed to rely in the conduct of serious affairs” a general limitation

on admissibility of evidence in administrative proceedings, and not an

alternate standard where a technical rule of evidence would otherwise apply.

The Judicial Council report on the original drafting of this provision states:

Some of the court rules relating to the admissibility of evidence
are retained or modified; the others are eliminated. Thus the
rules of privilege are retained, and hearsay alone is made
insufficient to support a finding although it may be used to
supplement and explain direct evidence. Evidence may not be
received if it is irrelevant or unduly repetitious or not of the sort
on which reasonable persons are accustomed to rely in the
conduct of serious affairs. The latter limitation furnishes a
flexible standard of reasonableness and reliability. It was first
expressed in a Federal court opinion of Judge Learned Hand and
has been made part of several statutes dealing with
administrative procedure. In general the Council hopes by
means of the proposed section to preserve the rules of evidence
which promote honesty and fairness, and to eliminate those
which are designed to exclude relevant evidence because the
person hearing it may evaluate it incorrectly.
Judicial Council of California, Tenth Biennial Report 22 (1944).

Based on this reading of legislative intent, the staff does not propose to

amend the statute as suggested by OAH. This position is also supported by the

practical consideration that the OAH revision would require parties to

administrative proceedings, many of whom are unrepresented by counsel, to

become familiar with the technical rules of evidence; this is something the

original Judicial Council draft seeks to avoid.

• Form and Contents of Decision (Comp. Rev. § 649.120; Alt. Draft § 11425.50)

The provision on the form and contents of the decision attempts to codify

the rule in Topanga — the decision must state the factual and legal basis for

the decision as to each of the principal controverted issues. A recent addition

to the Administrative Procedure Act includes a different formulation of the

rule — a decision must include “findings of fact and a conclusion articulating

the connection between the evidence produced at the hearing and the

decision reached”. Gov’t Code § 11529(g).

– 18 –



There has been concern expressed that the statutory formulation

developed by the Commission could generate further litigation over its

meaning. Since an alternate statutory formulation has been adopted that

achieves the same purpose, the staff proposes that the Commission replace its

Topanga language with existing statutory language requiring an articulation

of the connection between the evidence and the decision.

• Disciplinary Guidelines

Ms. Rawlins suggests that “steps be taken to curtail the practice of licensing

boards ‘suggesting’ the administrative law judge base his or her decision on

the proposed guidelines for discipline enacted by the agency, unless these

have been formally adopted by the agency as regulations under the California

Code of Regulations.” Exhibit p. 2.

This is a common complaint we have heard during the course of this

study. Guidelines of this type would be considered “underground

regulations” and are illegal. A regulation is defined by the Administrative

Procedure Act as a rule, regulation, order, or standard of general application

adopted by an agency to implement, interpret, or make specific the law

enforced or administered by it, or to govern its procedure. Gov’t Code §

11342(b). The APA further provides that:

No state agency shall issue, utilize, enforce, or attempt to
enforce any guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule, which is a
regulation as defined in subdivision (b) of Section 11342, unless
the guideline, criterion, bulletin, manual, instruction, order,
standard of general application, or other rule has been adopted as
a regulation and filed with the Secretary of State pursuant to this
chapter.
Gov’t Code § 11347.5(a)

The APA also provides an enforcement mechanism in the Office of

Administrative Law.

The staff would refer Ms. Rawlins to these existing provisions. In addition,

because this has been a complaint the Commission has heard frequently

during this study, it may be worth adding a cross-reference in the

administrative adjudication provisions — something like:

11518. The decision shall be in writing and shall contain
findings of fact, a determination of the issues presented and the
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penalty, if any. The penalty may be based on a guideline,
criterion, bulletin, manual, instruction, order, standard of
general application, or other rule if it has been adopted as a
regulation and filed with the Secretary of State pursuant to
Chapter 3.5 (commencing with Section 11340). The findings may
be stated in the language of the pleadings or by reference thereto.
Copies of the decision shall be delivered to the parties personally
or sent to them by registered mail.

Comment. Section 11518 is amended consistent with the
rulemaking provisions of the Administrative Procedure Act. See
Section 11347.5 (“underground regulations”).

• Restitution (Comp. Rev. § 649.430; Alt. Draft § 11519)

OAH suggests the following expansion of this provision:

[S]pecified terms of probation may include an order of
restitution which requires the party or parties to a contract
against whom the decision is rendered to compensate the other
party or parties to a contract persons damaged as a result of a
breach of contract by the party against whom the decision is
rendered. In such case, the decision shall include findings that a
breach of contract has occurred and shall specify the amount of
actual damages sustained as a result of such breach . Where
restitution is ordered and paid pursuant to the provisions of this
subdivision, such the amount paid shall be credited to any
subsequent judgment in a civil action based on the same breach
of contract damage .

OAH believes restitution should be allowed to injured consumers regardless

of whether the injury occurred as a result of a breach of contract. “Restitution

would appeal appropriate whenever the evidence establishes a quantifiable

injury as the result of unprofessional conduct.” Exhibit p. 16.

This revision would address the concern of Ms. Rawlins that a licensee

may not only have to make a payment to the complainant as a result of a

disciplinary proceeding, but may also have to defend on the same set of facts

in a civil proceeding brought by the same complainant, particularly in

contractor licensing disputes.

The staff is reluctant to become involved in an issue of this kind, which

goes more to proper sanctions than to hearing procedures.

• Hearing Costs and Attorney Fees

Ms. Rawlins draws the Commission’s attention to Business and

Professions Code Section 125.3. That section provides that in a licensing
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disciplinary hearing, if the licensee is found to have violated the licensing act,

the administrative law judge must award the reasonable costs of

investigation and enforcement on request of the agency. Ms. Rawlins notes

that costs include attorney fees which can amount to thousands of dollars, but

there is no reciprocal provision for the licensee to recoup costs or attorney

fees should the licensee prevail at the administrative hearing. “Licentiates in

disciplinary proceedings are at a severe disadvantage because they are forced

to defend themselves against an agency where costs of litigation are of no

consequence.” Exhibit p. 1.

The staff disagrees that the costs of litigation are of no consequence to the

licensing agency. State agencies generally are under severe budgetary pressure

and must be selective in their enforcement processes. The staff agrees the cost

provision gives the licensing agency an advantage and may create a greater

inducement for the licensee to settle a case that the licensee might otherwise

contest. There is some reciprocity, as Ms. Rawlins notes, in statutes that allow

the licensee to recover limited costs and attorney fees where, on judicial

review, the court determines that the action of the agency was undertaken

without substantial justification (Code of Civil Procedure Section 1028.5) or

was arbitrary and capricious (Government Code Section 800).

The Business and Professions Code provision was enacted in 1992, when

major state agency budget slashing began. Undoubtedly, the Legislature

enacted the provision to preserve funding for the licensing disciplinary

process by requiring disciplined licensees to bear the cost of enforcement. The

weaker reciprocal provisions have both been revised by the Legislature in

recent years, and have certainly been the subject of intense political activity.

The staff believes the current state of the law on this matter represents a

political compromise and recommends against the Commission getting

involved in it.

• Judicial Review Costs and Attorney Fees

The discussion above relates to costs and attorney fees involved in the

administrative adjudication process. A related but distinguishable matter is

the costs and attorney fees involved in judicial review, after an agency

decision has been issued.

Senator Campbell suggests that the Commission consider whether a party

that seeks judicial review of an agency decision but does not prevail should be
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required to pay the agency’s costs and attorney fees of the review. There are

other policy concerns involved in this proposal, including the standard of

review and the impetus to reduce court congestion. The question of

reciprocity is also relevant here, including the existing limited statutory

provisions for awards against the agency outlined above. The staff believes

the Commission should consider this matter in the context of its other

decisions on judicial review of agency action, which we hope to wrap up

during the coming year, and would so inform the Senator.

ISSUES INVOLVING FORMAL HEARING PROCEDURE

The structure of the alternate draft leaves in place the hearing procedures

of the various agencies, including the existing formal hearing procedure

administered by the Office of Administrative Hearings. These provisions are

found at Government Code Sections 11500 to 11529. As part of the alternate

draft we propose specific improvements in the existing formal hearing statute

in place.

Our general philosophy in the alternate draft is to leave existing

procedures basically unchanged, so that the focus will be on the major policy

changes of administrative adjudication bill of rights and the flexibility-

enhancing additions. But if the need for a procedural reform or correction is

clear, and there are no objections to it, the staff would go ahead and clean up

the statute.

Many of the comments we have received from OAH address issues that

relate only to the existing formal hearing statute and proposed revisions of it.

We have implemented technical suggestions in the alternate draft. The

remainder of this memorandum analyzes OAH points the staff believes need

Commission review. Again, the staff plans to raise only bulleted [•] items at

the meeting.

• § 11501. Application of chapter

Section 11501 contains a listing of 64 entities and an implication that the

hearings of those entities are conducted under the formal hearing procedure.

In fact, however, the listing is meaningless since (1) this listing is not

complete, (2) not all hearings of listed agencies are governed by the procedure,

and (3) whether or not a hearing is governed by the procedure is determined
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by the statutes relating to that hearing. The listing is confusing and

misleading.

OAH suggests that the listing be repealed. They note that if someone

thinks a list should be prepared, it could be included in a publication such as

the APA pamphlet OAH prepares specifying which types of hearings are

covered by the pamphlet procedures. The staff agrees with this suggestion and

would make the following amendments:

11500. In this chapter unless the context or subject matter
otherwise requires:

(a) “Agency” includes the state boards, commissions, and
officers enumerated in Section 11501 and those to which this
chapter is made applicable by law, except that wherever the word
“agency” alone is used the power to act may be delegated by the
agency, and wherever the words “agency itself” are used the
power to act shall not be delegated unless the statutes relating to
the particular agency authorize the delegation of the agency’s
power to hear and decide.

Comment. Subdivision (a) of Section 11500 is amended to
reflect the deletion of the enumeration of agencies in Section
11501. The application of this chapter to the hearings of an
agency is determined by the statutes relating to the agency.
Section 11501.

11501. (a) This chapter applies to any agency as determined by
the statutes relating to that agency.

(b) The enumerated agencies referred to in Section 11500 are:
Accountancy, State Board of
Air Resources Board, State
Alcohol and Drug Programs, State Department of
Alcoholic Beverage Control, Department of
Architectural Examiners, California Board of
Attorney General
Auctioneer Commission, Board of Governors of
Automotive Repair, Bureau of
Barbering and Cosmetology, State Board of
Behavioral Science Examiners, Board of
Boating and Waterways, Department of
Cancer Advisory Council
Cemetery Board
Chiropractic Examiners, Board of
Security and Investigative Services, Bureau of
Community Colleges, Board of Governors of the California
Conservation, Department of
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Consumer Affairs, Department of
Contractors, State License Board
Corporations, Commissioner of
Court Reporters, Board of California
Dental Examiners of California, Board of
Education, State Department of
Electronic and Appliance Repair, Bureau of
Engineers and Land Surveyors, State Board of Registration

for Professional
Fair Political Practices Commission
Fire Marshal, State
Food and Agriculture, Director of
Forestry and Fire Protection, Department of
Funeral Directors and Embalmers, State Board of
Geologists and Geophysicists, State Board of Registration for
Guide Dogs for the Blind, State Board of
Health Services, State Department of
Highway Patrol, Department of the California
Home Furnishings and Thermal Insulation, Bureau of
Horse Racing Board, California
Housing and Community Development, Department of
Insurance Commissioner
Labor Commissioner
Landscape Architects, State Board of
Medical Board of California, Medical Quality Review

Committees and Examining Committees
Motor Vehicles, Department of
Nursing, Board of Registered
Nursing Home Administrators, Board of Examiners of
Optometry, State Board of
Osteopathic Medical Board of California
Pharmacy, California State Board of
Podiatric Medicine, Board of
Psychology, Board of
Public Employees’ Retirement System, Board of

Administration of the
Real Estate, Department of
San Francisco, San Pablo and Suisun, Board of Pilot

Commissioners for the Bays of
Savings and Loan Commissioner
School Districts
Secretary of State, Office of
Social Services, State Department of
Statewide Health Planning and Development, Office of
Structural Pest Control Board
Tax Preparers Program
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Teacher Credentialing, Commission on
Teachers’ Retirement System, State
Transportation, Department of, acting pursuant to the State

Aeronautics Act
Veterinary Medicine, Board of Examiners in
Vocational Nurse and Psychiatric Technician Examiners of

the State of California, Board of
Comment. The enumeration of agencies in subdivision (b) of

Section 11501 is deleted as obsolete. The application of this
chapter to the hearings of an agency is determined by the statutes
relating to the agency. See also Section 11500(a) (“agency”
defined).

§ 11506. Statement by way of mitigation

Existing law provides that the respondent may file a statement by way of

mitigation even if the respondent does not file a notice of defense. OAH states

that this provision should be deleted. No one uses the provision, which is an

anachronism. “Either the case is contested, includ[ing] the intent to submit

evidence of mitigation to avoid or reduce the penalty, or it is not.” Exhibit p.

14.

The Commission omitted this provision in the comprehensive revision,

and the staff agrees it should likewise be omitted from the alternate draft:

11506. (a) Within 15 days after service upon him of the
accusation the respondent may file with the agency a notice of
defense in which he the respondent may:

(1) Request a hearing.
(2) Object to the accusation upon the ground that it does not

state acts or omissions upon which the agency may proceed.
(3) Object to the form of the accusation on the ground that it

is so indefinite or uncertain that he the respondent cannot
identify the transaction or prepare his a defense.

(4) Admit the accusation in whole or in part.
(5) Present new matter by way of defense.
(6) Object to the accusation upon the ground that, under the

circumstances, compliance with the requirements of a regulation
would result in a material violation of another regulation
enacted by another department affecting substantive rights.

(b) Within the time specified respondent may file one or
more notices of defense upon any or all of these grounds but all
such notices shall be filed within that period unless the agency
in its discretion authorizes the filing of a later notice.

(b) (c) The respondent shall be entitled to a hearing on the
merits if he the respondent files a notice of defense, and any
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such notice shall be deemed a specific denial of all parts of the
accusation not expressly admitted. Failure to file such notice
shall constitute a waiver of respondent’s right to a hearing, but
the agency in its discretion may nevertheless grant a hearing.
Unless objection is taken as provided in paragraph (3) of
subdivision (a), all objections to the form of the accusation shall
be deemed waived.

(c) (d) The notice of defense shall be in writing signed by or
on behalf of the respondent and shall state his the respondent’s
mailing address. It need not be verified or follow any particular
form.

(d) Respondent may file a statement by way of mitigation
even if he does not file a notice of defense.

(e) As used in this section, “file,” “files,” “filed,” or “filing”
means “delivered or mailed” to the agency as provided in
Section 11505.

Comment. Section 11506 is amended to delete the statement
by way of mitigation. A default may be cured pursuant to Section
11520, and evidence in favor of mitigation may be made as a
defense.

Conforming changes should be made in the default provisions:

11520. (a) If the respondent either fails to file a notice of
defense or to appear at the hearing, the agency may take action
based upon the respondent’s express admissions or upon other
evidence and affidavits may be used as evidence without any
notice to respondent; and where the burden of proof is on the
respondent to establish that the respondent is entitled to the
agency action sought, the agency may act without taking
evidence.

(b) Nothing herein shall be construed to deprive the
respondent of the right to make any showing by way of
mitigation.

(c) Notwithstanding the default of the respondent, the agency
or the administrative law judge in its discretion may, before a
proposed decision is issued, grant a hearing on reasonable notice
to the parties. The administrative law judge may order the
respondent, or the respondent’s attorney or other authorized
representative, or both, to pay reasonable expenses, including
attorney’s fees, incurred by another party as a result of the
respondent’s failure to appear at the hearing.

(d) (c) Within 7 days after service on the respondent of a
decision based on the respondent’s default, the respondent may
serve a written motion requesting that the decision be vacated
and stating the grounds relied on. The agency in its discretion
may vacate the decision and grant a hearing on a showing of
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good cause , including a hearing on the remedy based on a
showing by way of mitigation . As used in this subdivision, good
cause includes but is not limited to:

(1) Failure of the person to receive notice sent pursuant to
Section 11505.

(2) Mistake, inadvertence, surprise, or excusable neglect.
Comment. Former subdivision (b), relating to the right of a

defaulting respondent to make a showing by way of mitigation,
is superseded by the procedures to cure a default in subdivisions
(b) and (c). The respondent may make a showing by way of
mitigation as a defense in the hearing.

• § 11512. Presiding officer

Subdivision (d) would provide for electronic reporting of proceedings, in

the discretion of the agency. The administrative law judge can require

stenographic reporting if electronic reporting will not provide an adequate

record; a party may require stenographic reporting at the party’s own expense.

OAH believes that the determination of the method of maintaining the

record should be made by OAH. “This would allow OAH to decide as a policy

matter which method is preferable, taking into account all the relevant factors

including appearance fees for reporters and ER monitors, equipment costs for

recording equipment, cost and speed of transcript preparation, and the

reliability of the record. Ultimately, OAH is responsible for the preparation of

a record which is adequate for judicial review.” Exhibit p. 15.

The staff agrees. Leaving the decision to the agency makes sense when this

provision is applied to agencies that conduct their own hearings. But when

the provision is limited to OAH hearings, as it is under the alternate draft,

OAH should control this matter. We would revise the proposed provision to

read:

(d) The proceedings at the hearing shall be reported by a
stenographic reporter or electronically, in the discretion of the
agency. If an agency elects as determined by the administrative
law judge. If the administrative law judge selects electronic
reporting of proceedings, (i) the administrative law judge may
require stenographic reporting if the judge determines electronic
reporting will not provide an adequate record of the proceedings,
or (ii) a party may at the party’s own expense require
stenographic reporting.

– 27 –



• § 11516. Amendment of accusation after submission of case for decision

Existing Section 11516 provides that an agency may order amendment of

the accusation after submission of the case for decision, with an opportunity

for the parties to present additional evidence if they would be prejudiced by

the amendment. The Commission continued this provision in the

comprehensive statute.

If the alternate draft is adopted, leaving existing agency procedures in

place, this section would apply only in OAH hearings. OAH indicates that it is

an “anachronism that is rarely, if ever, used and should be deleted.” Exhibit p.

15. Based on this information, the staff suggests that the Commission

consider repeal of Section 11516.

• § 11517. Decision in contested cases

OAH suggests a revision of Section 11517 along the following lines:

The proposed decision shall be deemed adopted by the agency
100 days after delivery to the agency by the Office of
Administrative Hearings, unless within that time (i) the agency
notifies the parties that the proposed decision is not adopted as
provided in subdivision (b) and commences proceedings to
decide the case upon the record, including the transcript, or
without the transcript where the parties have so stipulated, or
(ii) the agency refers the case to the administrative law judge to
take additional evidence.

This suggestion is prompted by the concern that the statute is sufficiently

ambiguous to allow an agency to delay making a decision by the simple

device of ordering a partial transcript within the 100 day period even though

it has no intention of deciding the case on the record. The amendment would

make clear that the agency must either adopt or non-adopt within 100 days.

The staff has no problem with this revision, absent knowledge of concerns of

affected agencies. It is consistent with the approach taken by the Commission

in the comprehensive revision.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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